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BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 


1. Whether the Deputy Commissioner’s finding that claimant’s injury 
did not arise out of and in the course of his employment was supported by 
the evidence, where the evidence showed that (a) claimant performed ex- 
tremely strenuous work on February 13 and 14, 1967, (b) such employment 
was characterized by a co-worker as being the hardest he had ever done, and 
(c) the operating neurosurgeon considered it likely that the strenuous work ac- 
tivity of February 13 and 14, 1967 was the cause of claimant’s ruptured disc. 


2. Whether the claim for workmen’s compensation benefits was barred 
due to claimant’s failure to notify his employer of the injury within thirty 
days. 

This case has not previously been before this Court under another name 


or title. 


REFERENCE TO RULINGS 


1. Compensation Order of Deputy Commissioner dated June 24, 1969, 


denying the employee’s claim for compensation. 
2. Order of Judge John H. Pratt dated June 29, 1970, denying plain- 
tiff’s cross-motion for summary judgment in opposition to the compensation 


order of the Deputy Commissioner. 


STATEMENT OF THE CASE 


On February 13 and 14, 1967, Mr. Charles C. Bartges, the appellant, was 
employed as a freight handler by the Railway Express Agency, Inc. at the Bu- 
reau of Engraving, Washington, D.C. (A. 15). 


The appellant testified that his duty on the job was to load boxes of 
freight, each weighing 50 to 70 pounds, onto a freight car (A. 17). He per- 
formed this difficult task for approximately eight hours each day (A. 19). 


The appellant testified that this was the first and only time he had done 
work of this magnitude. He stated that he found the work to be very stren- 
uous (A. 18). A co-worker, Mr. Carl Fishel, testified that this was unques- 
tionably the hardest work he had ever done (A. 33). 


The appellant further testified that he began to feel pain in his hip and 
leg a few days after the completion of the job at the Bureau of Engraving. 
This pain often made it difficult for him to work (A. 19, 20). He sought 
medical attention from his family physician, Dr. Schneider, but obtained no 
relief (A. 21). 


On May 4, 1967, claimant found the pain to be so severe that he was 
unable to continue working. He then contacted his employer’s physician, Dr. 
Joseph Rogers Young (A. 24). Dr. Young called in a neurosurgeon, Dr. Maury 
Hanson, to examine the appellant on May 8, 1967. Dr. Hanson initially put 
the appellant in traction for two weeks, but when this did not improve his 
condition he performed surgery on the appellant for a ruptured disc. The 
operation was performed on June 2, 1967 (A. 25). | 


Dr. Young testified as to the nature and extent of the appellant’s ond= 
tion but specifically stated that in his opinion he could not say whether or 
not the ruptured disc for which the surgery was required resulted from the 
appellant’s work activity on February 13 and 14, 1967 (A. 27). 


Dr. Hanson testified that lifting boxes weighing 50 to 715 pounds was 
strenuous activity, and that the performance of this sort of work on February 
13 and 14, 1967 was likely the cause of the ruptured disc (A. 40). 


Based on this record, the Deputy Commissioner entered a ee 
order on June 24, 1969 finding that the injury did not arise out of and in 
the course of his employment on February 13 and 14, 1967 (A. D- 


On June 17, 1970, Judge Pratt granted appellees’ motion for summary 
judgment upholding the compensation order of the Deputy Commissioner. 


This appeal followed. (A. 13). 
| 
| 


ARGUMENT | 

7 

I. THE EVIDENCE PRODUCED BY THE APPELLANT ESTABLISHED, 
WITHOUT QUESTION, THAT THE APPELLANT’S INJURY WAS | 

CAUSALLY CONNECTED TO HIS EMPLOYMENT. 


Section 20 of the Longshoremen’s and Harbor Workers’ Compensation 
Act, 33 U.S.C. 8920, provides, inter alia, that a claim is presumed compensa- 
ble in the absence of any substantial evidence to the contrary. This |section 


manifests the strong legislative policy favoring awards in arguable cases. Thus, 
the Act is to be “construed liberally for the benefit of employees and their 
dependents. In their favor doubts, including the factual, are to be resolved.” 
Baltimore & Philadelphia Steamboat Co. v. Norton, 284 U.S. 408 (1932); 

J. V. Vozzolo, Inc. v. Britton, 126 U.S. App. D.C. 259, 262, 377 F.2d 144 
(1967); Howell v. Einbinder, 121 U.S. App. D.C. 312, 350 F.2d 442 (1965). 
Since the presumption favors the plaintiff, it is incumbent upon the employer 
to produce substantial evidence to rebut the presumption. Butler v. District 
Parking Management Co., 124 U.S. App. D.C. 195, 363 F.2d 682 (1966). 
Mere submission of isolated evidence is insufficient to rebut this presumption; 
neither will it sustain the findings of a Deputy Commissioner. Wheatley v. 
Adler, 132 U.S. App. D.C. 178, 407 F.2d 309 (1968); Friend v. Britton, 95 
U.S. App. D.C. 139, 220 F.2d 820 (1955). 


In the case at bar, it is submitted that the employer and the insurance 
company have failed to sustain their burden of proof in that they have of- 
fered absolutely no substantial evidence whatsoever to support the findings 
of the Deputy Commissioner. All the substantial evidence, indeed, the only 
evidence on the issue of causal connection, was presented by the appellant. 


Dr. Hanson, the operating neurosurgeon, first said that the general type of 


strenuous lifting that the appellant performed could aggravate. or precipitate 
a disc condition. He then stated emphatically that it was “likely” that the 


particular work activity in question did in fact cause the ruptured disc. This 
testimony, coupled with Mr. Fishel’s description of the work on February 13 
and 14, 1967, as being the hardest he had ever done, clearly demonstrates 

that the Deputy Commissioner erred in not entering an award in favor of the 


appellant. 


The case of Travelers Insurance Co. v. Adler, 230 F. Supp. 593 (D.D.C. 
1964), affirmed, U.S.C.A.D.C., No. 18,822, February 25, 1965, presents a sit- 
uation strikingly similar to that in the instant case. There, the claimant, whose 
job involved lifting heavy boxes, first experienced pain in her back in Decem- 


ber 1960. The pain grew progressively worse until she finally sought medical 


treatment on April 22, 1961, nearly five months after the initial difficulty. 
She subsequently underwent a disc operation similar to that of the appellant 
Bartges. After a hearing, the Deputy Commissioner awarded compensation to 
the claimant even though nearly five months had passed from the time’ the 
pain appeared until the time she first sought medical attention. The District 
Court upheld the Deputy Commissioner, noting that claimant’s injury was one 
of a “progressive” nature, and that it was “difficult to ascertain precisely when 


the injury did in fact occur.’ 


As noted above, appellant’s injury greatly resembles that of the claimant 
in Travelers, supra. The work involved was similar in nature, with the: appel- 
lant’s work activity being even more strenuous. Appellant sought medical at- 
tention immediately rather than waiting for any extended period of time. In 
the earlier case, the Deputy Commissioner had no difficulty in deciding that 
the injury was in fact related, despite the rather long interval between the 
time of initial pain and the time of initial. treatment. The Travelers case, then, 
further bolsters appellant’s contention that the present compensation order 
should be overturned. 


Similarly, in Butler v. District Parking Management, supra, two doctors 


testified. One stated that he could not form an opinion as to whether the 
injury was work related. This statement is similar to that of Dr. Young in 
the instant case. A second physician testified that in his opinion the work 
activity had caused the injury, a statement akin to that made here by Dr. 
Hanson. The Deputy Commissioner rejected the employee’s claim and this 
decision was later reversed by the Court of Appeals. The Court based its de- 
cision on the fact that the employer had failed to present any substantial evi- 
dence to show that the injury was not work related. As in the instant case, 


the only evidence suggested that the injury was in fact work related. ' 


In J. V. Vozzolo, Inc. v. Britton, supra, the Court of Appeals stated as 


follows: 


Judicially expressed [the Deputy Commissioner’s] 
findings are to be accepted unless they are unsupported 
by substantial evidence on the record considered as a 
whole. Our primary task . . . is to determine whether 
the findings before us survive this test.” 377 F.2d at 
147. 


In light of this statement and the above-mentioned evidence, it is clearly 


evident that the findings of the Deputy Commissioner have not “survived” the 
substantial evidence test. It is impossible to see how his decision can be al- 
lowed to stand. 


Il. THE DEPUTY COMMISSIONER FAILED TO APPLY THE LAW PROP- 
ERLY IN BARRING APPELLANT’S CLAIM FOR COMPENSATION. 

The Deputy Commissioner also rejected appellant’s claim for compensa- 
tion on the grounds that appellant did not give written notice to his employer 
and the Deputy Commissioner of his injury, as required by Section 12 of the 
Act, 33 U.S.C. 8912. As will be demonstrated, this conclusion is untenable. 


Section 12 stated in pertinent part as follows: 


“(a) Notice of an injury or death in respect of which 
compensation is payable under this chapter shall be given 
within thirty days after the date of such injury or death 
(1) to the Deputy Commissioner . . . and (2) to the em- 
ployer. 


“(b) Such notice shall be in writing . . .” 


However, failure to abide by the edict laid down in subsections (a) and (b) 
does not bar a claim by an injured party. Subsection (d) elaborates in part: 


“(d) Failure to give such notice shall not bar any claim 
under this’ chapter (1) if the employer . . . or the carrier 
had knowledge of the injury or death and the deputy com- 
missioner determines that the employer or carrier has not 
been prejudiced by failure to give such notice, or (2) if the 


deputy commissioner excuses such failure on the ground 
that for some satisfactory reason such notice could not 
be given; nor unless objection to such failure is raised be- 
fore the deputy commissioner at the first hearing of a 
claim for compensation. . . .” (Emphasis added) 


Subsection (d), then, provides two reasons why appellant’s claim was er- 


roneously barred by the Deputy Commissioner. 


The appellant in the instant case notified the Deputy Commissioner of 


his intention to claim workmen’s compensation benefits on July 10, 1967. 

Under some circumstances this may bar the claim as the employer was not 

notified during the thirty-day period. The instant case, however, is not ordi- 
nary in the sense that the claimant did not discover the nature of his injury 
for some months after the accident. Additionally, neither the employer nor 
the carrier claimed that they were prejudiced by appellant’s failure to satisfy 
the statutory requirements. Either or both of these points would bring into 
play the terms of subsection (d) of Section 12, a fact which the Deputy Com- 


missioner failed to realize. 


In regard to the nature of appellant’s injury, it can be said that it was 
latent and that his ignorance of the cause of his pain would certainly justify 


a determination that he be excused from the notice requirement. 


The case of Bethlehem Steel Co. v. Parker, 72 F. Supp. 35 (D. Md. 1947), 
affirmed, 163 F.2d 334 (4 Cir. 1947), serves as an excellent illustration of this 
last point. In that case the claimant injured his knee in May while at work, 
but never mentioned it to his employer for he felt it to be a minor pain. The 
pain persisted, and four and one-half months after the accident the claimant 
visited an orthopedic surgeon who found him to be suffering from a torn knee 
cartilage. At that point, claimant realized that the accident in May was the 
cause of the trouble. He was operated on in October, but did not give no- 
tice of the injury until mid-December. The Deputy Commissioner excused 
claimant’s failure to notify the employer on the ground that he was unaware 


of the cause of his disability until he consulted the orthopedic specialist. The 
employer appealed, but the findings were upheld in the District Court and in 
the Court of Appeals. In its decision, the District Court stated: 


“On this’ state of the record we are not disposed to say 
that claimant was too dilatory in giving formal notice of his 
injury to his employer as late as December 17th... We ac- 
cept as correct the contention . . . that even though an em- 
ployee be excused for satisfactory reason from giving notice 
within the prescribed thirty-day statutory limit, such reason 
being in the' present case... claimant’s ignorance, until af- 
ter that period, of the true cause of his disability, the em- 
ployee must’. . . notify his employer within a reasonable 
time after the employee becomes cognizant of the cause of 
his disability. However, we are not prepared to say that it 
was unreasonable for claimant to wait forty-seven days after 
his release from the hospital . . . before giving formal no- 
tice to his employer.” (Emphasis added) 


In affirming, the Court of Appeals stated: 


“We think the wording of the Act, its purposes and its 
history, make it quite clear that the powers of the deputy 
commissioner to excuse the timeliness of the notice... 
are very broad. This power is given by the Act in wide, 
broad, general terms and can be exercised by the ‘deputy 
commissioner for some satisfactory reason.’” 


In the instant case, it is unquestioned that there was a “satisfactory rea- 
son” for excusal. Appellant simply did not know what was causing his pain 
until just prior to the operation. He certainly was far less dilatory in notify- 
ing his employer than was the claimant in Bethlehem Steel v. Parker, supra. 
Under these circumstances, it was incumbent upon the Deputy Commissioner 
to apply the statute. Nevertheless, he failed to do so. This failure, it is sub- 
mitted, was error on the part of the Deputy Commissioner. 


As noted earlier, the courts have construed the statute to state that if 


the employer fails to allege prejudice as a result of a claimant’s failure to give 


notice, then the claim is not barred. Butler v. District Parking Management, 

supra; Oldman Boiler Works v. McManigal, 58 F. Supp. 697 (S.D.N.Y. 1944). 
In the instant case, neither the employer nor the carrier ever alleged prejudice 
or even attempted to introduce any evidence to establish it. In truth, there 

is not even a scintilla of evidence in the record to even remotely support the 
finding of the Deputy Commissioner in this regard. How, then, could the Dep- 
uty Commissioner bar the claim? Manifestly, he erred in that he misapplied 
the terms of the statute. 


CONCLUSION 


The appellant strongly urges that the decision of the Trial Court in up- 
holding the order of the Deputy Commissioner denying compensation benefits 
is erroneous. Consequently, this Court should reverse with directions to the 
Trial Court to set aside the Deputy Commissioner’s order denying compensa- 
tion and enter an award for compensation benefits consistent with the claim 


as made and the substantial evidence introduced in support of it. 
Respectfully submitted, 


ASHCRAFT & GEREL, 


By: JOSEPH H. KOONZ, JR. 


925 — 15th Street, N. W- 
Washington, D.C. 20005 


Attorney for Appellant, 
Charles C. Bartges 


COMPENSATION ORDER, dated June 24, 1969 
COMPLAINT TO SET ASIDE COMPENSATION ORDER 
REJECTING CLAIM FOR COMPENSATION BENEFITS, 
filed June 30, 1969 


ANSWER OF DEFENDANT DEPUTY COMMISSIONER, 
filed September 9, 1969 . 


MOTION TO INTERVENE, 
filed December 16, 1969 . 


ORDER, filed December 16, 1969 


ANSWER OF INTERVENING DEFENDANTS, 
filed December 18, 1969 . 


DEFENDANT DEPUTY COMMISSIONER’S MOTION 
FOR SUMMARY JUDGMENT, filed December 18, 1969 


INTERVENING DEFENDANTS’ MOTION FOR SUMMARY 
JUDGMENT, filed March 30, 1970 . 


PLAINTIFF’S CROSS MOTION FOR SUMMARY 
JUDGMENT, filed April 27, 1970 


ORDER, filed June 29, 1970 . 


NOTICE OF APPEAL, filed June 20, 1970 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Witnesses: 


Charles Calvin Bartges 
Direct 
Cross . 


Witnesses (cont’d.): 


Carl Richard Fishel 
Direct 


Maury Lloyd Hanson 
Direct 
Cross . 


[Filed June 24, 1969] 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES’ COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation 
under the District of Columbia Workmen’s 
Compensation Act 


CHARLES C. BARTGES 
Claimant 
bi COMPENSATION ORDER 


RAILWAY EXPRESS AGENCY, INC. REJECTION OF CLAIM 


Employer : CASE NO. 16760 


THE STANDARD FIRE INSURANCE COMPANY : 
Insurance Carrier : 


——— eee 


Such investigation in respect to the above-entitled claim having been made as is con- 
sidered necessary, and hearings having been duly held in conformity with law, the Deputy 
Commissioner makes the following 


FINDINGS OF FACT 


1. That on February 14, 1967, and for approximately six years prior 
thereto, the claimant above named was in the employ of the employer above- 
named, whose address is Second and Eye Streets, Northeast, Washington, Dis- 
trict of Columbia; that the employer was subject to the provisions of an Act 
of Congress approved May 17, 1928, entitled “‘An Act to provide compensa- 
tion for disability or death resulting from injury to employees in certain em- 
ployments in the District of Columbia, and for other purposes”; that the lia- 
bility of the employer for compensation under the said Act was insured by 
The Standard Fire Insurance Company; 
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2. That the employment of the claimant by the employer was an ex- 
press handler; 


3. That on March 15, 1968, the claimant filed claim for benefits under 
the District of Columbia Workmen’s Compensation Act against the employer, 
by filing Form BEC-203, the Bureau form prescribed for filing claim, thereby 
formalizing his claim letter of July 13, 1967, alleging that on February 13 or 
14, 1967, while discharging his duties as a freight handler and while unloading 
a freight car containing wooden boxes approximately two feet square and 
weighing 65 to 73 pounds each, he sustained trauma to his back, including 
ruptured disc at the fifth lumbar vertebra and the first sacral segment, neces- 
sitating surgery, which the claimant alleges caused him to suffer temporary 
total disability from May 1, 1967 to March 14, 1968, inclusive, and require 


hospital care, surgery and medical treatment; 


4. That the average weekly earnings of the claimant herein at the time 
of the alleged injury were $105; 


5. That a hearing upon the said claim was first held on June 14, 1968; 
that at the said hearing the employer and the insurance carrier made objection 
to the claim on the grounds that the injury did not arise out of and in the 
course of the employment; that the claimant failed to file written notice of 
the alleged injury within the statutory period under section 12 of the Act; 
that the claimant was not totally disabled during the period claimed and that 
he failed to file a claim within the statutory period under section 13 of the 
Act; 


6. That after the alleged injury the claimant herein continued to per- 
form his usual duties on a full-time basis until the first part of May, 1967, 
and did not complain to the employer of back pain or mention that he had 
suffered an injury while working; that he visited his family physician some- 
time in the early part of 1967 and complained of pain in his left hip since 
November or December 1966; that he did not give a history of the alleged 


injury to the doctor; that he continued to have pain in his back and left hip 
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and on May 4, 1967, he was admitted to a hospital for examination; ;that on 
August 6, 1966, he underwent hemorrhoidectomy at the same hospital and he 
told Dr. Roger J. Young, who has been in the practice of industrial medicine 
for many years and experienced in obtaining histories of industrial accidents, 
that he felt the injections he had received after the hemorthoidectomy may 
have caused the pain in his left hip; that a myelogram was done on May 26, 
1967, which revealed a ruptured disc and on June 2, 1967, a laminectomy 
was performed for the removal of the said ruptured disc by a neurosurgeon; 
that he was seen by the surgeon on a number of occasions and at no time 
advised the Specialist of the alleged employment injury of February, 1967; 
that the claimant notified the employer that he was being admitted to the 
hospital for observation, but he did not give notice of injury to the employer; 
that the claimant was familiar with the recognized requirements of reporting 


an injury to his employer, having suffered a previous industrial injury a few 


weeks previous to the alleged injury; 


7. That the excised ruptured disc aforementioned is of unknown origin; 
that the claimant did not give notice of the alleged injury to the Deputy Com- 
missioner or the employer within thirty days of the date on which the injury 
allegedly occurred; that the employer did not have knowledge of the alleged 
injury; ! 

8. That the claimant did not request the employer to furnish medical 
treatment, and the employer is not liable for the unauthorized surgical services 
and medical treatment secured by the claimant. 


Upon the foregoing findings of fact, it is ordered by the Deputy Com- 
missioner that the claim for compensation benefits be and the same is hereby 
REJECTED for the following reasons: | 


1. That the credible evidence fails to establish that the claimant 
sustained injury on February 13 or 14, 1967, as alleged. 


2. That the claimant failed to give written notice of the alleged 
injury to the employer and the Deputy Commissioner within pean days after 
the alleged injury of February 13 or 14, 1967. 
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3. That the claimant’s need for medical and surgical services for a 
ruptured disc was not causally related to or the natural consequence of the al- 
leged employment injury on February 13 or 14, 1967. 


Given under my hand and filed at Washington, D.C. 
this twenty-fourth day of June, 1969 


E. D. Woodsworth 
Deputy Commissioner 
District of Columbia Compensation District 


[PROOF OF SERVICE] 


[Filed June 30, 1969] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES C. BARTGES 
Post Office Box 92 
Augusta, West Virginia 


v. : Civil Action No. 1824-69 


E. D. WOODWORTH 
Deputy Commissioner 
United States Department of Labor 
Bureau of Employees’ Compensation 
1111 — 20th Street, N.W. 
Washington, D.C. 
Defendant 


COMPLAINT TO SET ASIDE COMPENSATION ORDER 
REJECTING CLAIM FOR COMPENSATION BENEFITS 


1. The jurisdiction of this Court is based on the provisions of Section 
921 of the Longshoremen’s and Harbor Workers’ Compensation Act (33 U.S.C. 
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| 
901), as made applicable to employment in the District of Columbia by virtue 


of Title 36, District of Columbia Code, Section 501. 


2. The plaintiff, Charles C. Bartges, is a resident of the State of West 
Virginia. The defendant, E. D. Woodworth, is a Deputy Commissioner of the 
United States Department of Labor, Bureau of Employees’ Compensation for 
the District of Columbia Compensation District, and is sued in his official 
capacity. 


3. On February 13 and 14, 1967, the plaintiff was injured while in the 
course of his employment for Railway Express Agency, Inc. 


4. A formal hearing was held before the defendant Woodworth on the 
claim of the plaintiff for compensation benefits for disability and reimburse- 
ment for medical expenses. During the course of the hearing three witnesses 
testified, in addition to the plaintiff. Two of these witnesses were doctors; 
the third witness was a layman, a co-worker of the plaintiff. The issue to be 
resolved at the formal hearing was, inter alia, whether the plaintiff's | ruptured 
disc arose out of and in the course of his employment. The treating physi- 
cian, Dr. Joseph Rogers Young, testified that in his opinion he could not say 
whether or not the ruptured disc for which surgery was required resulted from 
the plaintiff's work activity on February 13 and 14, 1967. The second med- 
ical witness was the operating surgeon, a neurosurgeon, Dr. Maury L. Hanson, 
Jr. After reviewing all of the lay testimony given at the time of the formal 
hearing, Dr. Hanson testified that in his opinion the plaintiff's work activity 
on February 13 and 14, 1967 could have caused the ruptured disc suffered 
by the plaintiff. The doctor further stated that it was “‘likely that this work 
activity did in fact cause the ruptured disc.” 


5. The employer and the insurance carrier presented absolutely no testi- 
mony whatsoever which would have established 1) that the ruptured disc did 
not arise out of and in the course of the plaintiff's work and 2) substantial 


evidence to overcome the presumptions contained in Section 20 of | the Act. 
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6. The employer and the insurance carrier submitted no evidence what- 
soever which would substantiate the decision of the Deputy Commissioner that 
the failure to file a written claim within thirty (30) days was prejudicial to it. 


7. In disregard of the very substantial and completely uncontradicted 
evidence, the defendant Woodworth entered an order rejecting the claim for 
compensation benefits and erroenously made a finding of fact that the evi- 
dence failed to establish that the plaintiff sustained injury on February 13 and 
14, 1967 as alleged. 


8. The Compensation Order issued by the defendant on June 24, 1969 
is not based upon substantial evidence in the record and thus is contrary to 


law. 


WHEREFORE, the plaintiff prays that the order rejecting the claim be set 
aside with instructions to the defendant to enter an amended order awarding 
compensation benefits as claimed, plus interest, a penalty and costs. 


ASHCRAFT AND GEREL 


By /s/ Joseph H. Koonz, Jr. 
925 15th Street, N.W. 
Washington 5, D.C. 
Attorney for Plaintiff 


[Filed September 9, 1969] 


ANSWER OF DEFENDANT DEPUTY COMMISSIONER 


Defendant E. D. Woodworth, Deputy Commissioner, Bureau of Employees’ 
Compensation, United’ States Department of Labor, for his answer to the com- 
plaint herein: 
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1. Admits the allegations contained in paragraphs numbered 1 and 2. 


2. Admits the allegation contained in paragraph numbered 4 that a 
formal hearing was held before the defendant deputy commissioner, but neither 
admits nor denies the remaining allegations contained therein, referring the 
court instead to the evidence in the record of the proceedings before: the dep- 
uty commissioner which contains all the facts in the case here under review. 


3. Denies the allegations contained in paragraphs numbered 3, 5, 6,7 
and 8. 


4. For a further defense, defendant deputy commissioner alleges that 
the compensation order complained of is in all respects in accordance with 


law. | 


WHEREFORE, defendant deputy commissioner prays that the complaint be 


dismissed. | 


THOMAS A. FLANNERY 
United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


ELLEN LEE PARK 
Assistant United States Attorney | 


Attorneys for Defendant Woodworth 
| 


[CERTIFICATE OF SERVICE] 


[Filed December 16, 1969] 
MOTION TO INTERVENE 
Come now the Standard Fire Insurance Company and the Railway Ex- 
press Agency, Inc., by'and through their attorney, M. S. Mazzuchi, and move 


this Honorable Court for leave to intervene as defendants in the above-entitled 
action and in support thereof represent unto this Honorable Court as follows: 


1. That the said parties were previously represented by the same coun- 


sel for the purpose of defending a claim for Workmen’s Compensation under 
the Workmen’s Compensation Act applicable to the District of Columbia. 


2. That counsel aforesaid did represent the parties in all phases of this 
claim including the formal hearings on June 14, 1968, and April 1, 1969. 


3. That following said formal hearings a compensation order was issued 
on June 24, 1969. 


4. That the intervenors, Standard Fire Insurance Company and the Rail- 
way Express Agency, Inc., have a continuing interest in this matter. 


WHEREFORE, the premises considered, the intervenors respectfully request 
that this Honorable Court issue an order authorizing their intervention as 
defendants in this case. 


/s/ M.S. Mazzuchi 
Attomey for Intervenors 
405 Investment Building 
Washington, D.C. 20005 
CONSENT: 


Is) Joseph H. Koonz 
Attorney for the plaintiff 


/s/ Ellen Lee Park 
Assistant United States Attorney 


[Filed December 16, 1969] 


ORDER 


Upon consideration of the Motion to Intervene as defendants filed by the 


Standard Fire Insurance Company and the Railway Express Agency, Inc., in 
the above matter, by and through their attorney, M. S. Mazzuchi, and it ap- 
pearing that there is no objection by the original parties to this action, it is 
this 16th day of December, 1969, : 


ORDERED, that the Standard Fire Insurance Company and the Railway 
Express Agency, Inc., be and they are hereby authorized to intervene in the 
above-entitled case as defendants. 


CONSENT: 


/s/_ Joseph H. Koonz, Jr. 
Attorney for the Plaintiff 


Ellen Lee Park 
Assistant U.S. Attorney 
Attorney for defendant Woodworth 


[Filed December 18, 1969] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHARLES C. BARTGES 
Post Office Box 92 
Augusta, West Virginia 


Vv. 


E. D. WOODWORTH 

Deputy Commissioner 

United States Department of Labor 
Bureau of Employees’ Compensation 
1111 — 20th Street, N.W. 
Washington, D.C. 20211 


Defendant : 
and é Civil Action No. 1824-69 


STANDARD FIRE INSURANCE COMPANY 
1700 K Street, N.W. 
Washington, D.C. 20006 


and 


RAILWAY EXPRESS AGENCY, INC. 
2nd and Eye Streets, N.E. 
Washington, D.C. 
Intervenors 


ANSWER OF INTERVENING DEFENDANTS 


The Intervening defendants, Standard Fire Insurance Company and Rail- 
way Express Agency, Inc., by and through their attorney, M. S. Mazzuchi, for 
their answer to the complaint filed herein state as follows: 


1. We admit the allegations contained in paragraphs numbered 1 and 2 


of the complaint. 


2. As to paragraph number 4 of the complaint, the intervening defend- 
ants admit the allegation with respect to a formal hearing being held before 
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the defendant Deputy Commissioner Woodworth, but neither admits nor denies 
the remaining allegations contained therein, but refers the Court instead to the 
evidence in the record of the proceedings before the Deputy Commissioner 
which contains all the facts in the case. | 


3. The intervening defendants deny the allegations contained in para- 
graphs 3, 5, 6, 7, and 8. 


4. For a further defense, the intervening defendants state that 'the order 
of June 24, 1969, referred to in the complaint is in all respects in accordance 
with law and is a final order based upon substantial evidence considering the 


record as a whole. 


WHEREFORE, the intervening defendants, Standard Fire Insurance Company 
and Railway Express Agency, Inc., pray that the complaint herein be dismissed. 


/s/ M.S. Mazzuchi 
Attorney for Intervenors 
405 Investment Building 
Washington, D.C. 20005 


[CERTIFICATE OF SERVICE] 


[Filed December 18, 1969] 


DEFENDANT DEPUTY COMMISSIONER’S MOTION 
FOR SUMMARY JUDGMENT 


Defendant deputy commissioner, E. D. Woodworth, moves the Court to 
sustain his compensation order herein appealed by the plaintiff, Charles Cc. 


Bartges, and to enter judgment for defendant, dismissing the complaint, on 
the ground that there is no genuine issue as to any material fact and that de- 
fendant is entitled to judgment on the record as a matter of law. 


This motion is addressed to the complaint’s assignments and specifications 
of error alleged to have been committed by defendant deputy commissioner, 
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and is based upon the attached certified copy of the transcript of proceedings 
held before the defendant as Deputy Commissioner, Bureau of Employees’ 
Compensation, United States Department of Labor, on June 14, 1968, and 
April 1, 1969, in the matter of Charles C. Bartges, Case No. 16760, together 
with exhibits therein. 


THOMAS A. FLANNERY 
United States Attorney 


JOSEPH M. HANNON 
Assistant United States Attorney 


ELLEN LEE PARK 
Assistant United States Attorney 


Attorneys for Defendant Woodworth 


{Filed March 30, 1970] 
INTERVENING DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 


Come now the intervening defendants, the Standard Fire Insurance Com- 
pany and Railway Express Agency, Inc., and move this Honorable Court to 
enter judgment for the defendants on the ground that there is no genuine is- 
sue as to any material fact and that defendants are entitled to judgment as a 


matter of law. 


In support thereof, defendants refer this Honorable Court to the attached 


memorandum of points and authorities. 


/s/ M.S. Mazzuchi 
Attorney for Intervenors 
405 Investment Building 
Washington, D.C. 20005 


[CERTIFICATE OF SERVICE] 


[Filed April 27, 1970] 


PLAINTIFF’S CROSS MOTION FOR SUMMARY JUDGMENT 


FLAN ee eee 


Comes now the plaintiff, through counsel, and moves this Honorable 
Court for an order granting summary judgment in his favor and remanding 
this action to the defendant Deputy Commissioner, E. D. Woodworth, with 
instructions to enter a workmen’s compensation award in his favor and for 
reason therefor prays that the attached Memorandum of Points and Author- 
ities and Statement pursuant to Rule 9(h) of the Local Civil Rules be read 
as part of this motion. 


ASHCRAFT AND GEREL 


By /s/ Joseph H. Koonz, Jr. 
925 15th Street, N.W.: 
Washington 5, D.C. 
Attorney for Plaintiff | 


[Filed June 29, 1970] 


ORDER 


Upon consideration of the motions for summary judgment filed herein 
by the defendant Deputy Commissioner and the intervenors, the cross motion 
for summary judgment filed herein by plaintiff, the memoranda in support 
thereof, and the oral argument of counsel, and it appearing to the Court that 
there is no genuine issue as to any material fact, that the defendant Deputy 
Commissioner’s findings are supported by substantial evidence, and that he 
and the intervenors are entitled to judgment as 2 matter of law, it is this 
26th day of June, 1970, 
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ORDERED that the ‘motions for summary judgment of defendant Deputy 
Commissioner and the intervenors be and the same hereby are granted, and 
that the cross motion for summary judgment of plaintiff be and the same 
hereby is denied, and it is further 


ORDERED that the action be and the same hereby is dismissed with 


prejudice. 


Is) John H. Pratt 
United States District Judge 


[Filed June 20, 1970] 


NOTICE OF APPEAL 


Notice is hereby given this 17th day of July 1970, that Charles C. Bartges 
hereby appeals to the United States Court of Appeals for the District of Co- 
lumbia from the judgment of this Court entered on the 26th day of June, 1970 
in favor of defendant E. D. Woodworth and intervenors Standard Fire Insurance 


Company and Railway Express Agency, Inc. against said plaintiff, Charles Cc. 
Bartges. 


Joseph H. Koonz, Jr. 
925 15th Street, N.W. 
Washington 5, D.C. 

Attorney for Plaintiff 


[CERTIFICATE OF SERVICE] 


A-15 
TRANSCRIPT OF PROCEEDINGS 


[10] CHARLES CALVIN BARTGES 
the Claimant, was called as a witness in his own behalf and, ee first been 
duly sworn by The Deputy Commissioner, was examined and testified as fol- 
lows: | 

THE DEPUTY COMMISSIONER: Would you give your full name 
and address to the reporter, please. Talk up loud so she will be able to get 
all this information. | 

THE WITNESS: Charles Calvin Bartges. Post Office Box 92, Au- 
gusta, West Virginia. | 

THE DEPUTY COMMISSIONER: All right, Mr. Koonz, you may 
proceed. 


DIRECT EXAMINATION 
BY MR. KOONZ: 
Q. By whom are you employed, Mr. Bartges? A. Railway 


Express Agency. 
Q. How old are you, sir? A. 26. 
* * * 
[11] Q. Did you finish high school? A. No, sir. 
Q. How far along did you go in school? A. I went to the 
11th grade. | 
* * * 
{13] Q. When you went to work for Railway Express again in March 
of 1966, did you have any difficulty whatsoever in performing your regular 
duties? A. No, sir. 
Q. And what were your duties, Mr. Bartges? A. x duties 
was an express handler. 
Q. And what does this entail? A. It’s — Well, a 
boxcars and working on the conveyors in the warehouse. 
Q. Now, are you required in the course of this work to | do any 
lifting? A. Yes, sir, quite a bit. 
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Q. And can you tell us what the average activity of an express 
[14] handler is? In other words, what is your normal everyday activity? 
A. Well, it’s mostly handling express. Unloading boxcars or else working in 
the warehouse on the conveyors, separating freight. 

Q. All right. 

You were doing this right along until February of 1968, I as- 
sume. Is that correct? A. Yes, sir. 

Q. ‘67, rather. I beg your pardon. A. ‘67. 

Q. Until February of 1967. 

* ae * 

Q. Now, in the latter part, the end, of 1966, were you getting 
medical attention for any reason? Keep these dates in mind now, Mr. 
Bartges. A. Yes. I believe I had a knee injury. 

Q. When did that happen? A. I don’t remember the exact 
date of it. 

Q. What doctor were you seeing for that? A. I believe it was 
Dr. Young, if I’m not mistaken. 

Q. Was that at Casualty Hospital? A. Casualty, yes. 

Was your knee injured in anything connected with your work? 


Q 
A. Yes, it was. 
Q. All right. 
Did you make a Workmen’s Compensation claim for that? 


A. Yes, sir. 

Q. Was your back hurt at that time? A. Not that I know 
of, no. 

Q. Now, toward the end of the year 1966, around November or 
December, were you being seen by a Dr. Schneider? A. Yes, I did; I 
went to see him and told him of my complaint, and he said there was nothing 
wrong with me. 

Q. When did you have hemorrhoids? A. That was before I 
went to see Dr. Schneider. I don’t remember the exact date on that either. 
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Q. Well, was that around the end of the year 19662 | A. Yes. 
sir, around then. 

Q. Were you admitted to Casualty Hospital at that time? 

* * * 
A. Oh. Yes, they entered me in. 

Q. They put you in the hospital? A. And I had the oper- 
ation, yes, sir. 

Q. You were operated on for hemorrhoids? A. Yes, sir. 
[16] Q. You had what is known as a hemorrhoidectomy? A. Yes, 
Hemorrhoid operation. 

Q. All right. 

Who did that for you? A. Dr. Young. 

Q. Now, can you remember when that was in relation to February 
of 19672 How long before that did you have this hemorrhoid operation? 
A. I don’t remember. 

Q. Well, was it before February 1967? A. Yes. 


Q. Do you remember whether it was a month, two months before? 


A. Well, it was a couple of months before. 

Q. All right. 

Now, you were in the hospital for that. A. Yes, sir. 

Q. Now, did there come a time after you had this medical atten- 
tion for your hemorrhoids that your back started giving you troubles? 
A. Yes, sir. 

Q. After you were operated on for hemorrhoids or sometime there- 

abouts did you have a specific job or task to do while working for Railway 
Express? A. Yes, sir. 
[17] Q. What was that? A. It was working two days at the Trea- 
sury Building loading some secret — I don’t know what you call it — freight, 
boxes. They weighed around 67 — I'll say between 50 and 70-some pounds, 
I don’t know exactly. | 

Q. Now, was this job that you are beginning to describe here part 
of your normal working day? A. Well, I — 
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Q. In other words, how often would you do a job like that? 
A. Well, that was the only time I ever did anything like that. 
Q. That is the only time you ever did it? A. Yes, sir. 


* * * 


{18] Q. Now, what time of day did you start the job, or was it at 


night? A. It was in the daytime. It was a regular eight hours a day. 
Two days. 
Q. When did you start working on these particular days? 


A. Well, in the morning. I imagine it was about eight o’clock in the morn- 
ing. 

Q. All right. 

Do you remember what days of the month and what year this 
took place? A. Well, the two days was the 13th and 14th of February, 
if I can remember it exactly right. 

Q. And what year was that? x ie 

* * * 
[20] Q. * * * ‘Now, what was your job in respect to these boxes? 
What did you have to do with them? A. My personal job was to stack 
these boxes into the horsecars. 

* oe * 

Q. Well, how would the wooden cartons get from the forklifts or 
the lifts into the freight car? A. We had to pick them up and carry 
[21] them into the back of the car and stack them. 

Q. All right. 

Now, how high would these be stacked as they came out of 
the Treasury Building? A. They were about six or eight high. I forget 
exactly. 

Q. All right. 

Now, did you use — A. They were pretty high. 

Q. Excuse me. 

Did you use any equipment to lift these boxes from the lift 
into the freight car? A. No. Nothing but just our hands. 
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Q. You carried them by hand? A. Yes. 

Q. Now, can you describe for us how you went about lifting these 
boxes from the Treasury lift into the freight car and stacking them in the 
freight car. A. Well, we had to — They were on the top, and we had 
to start from the top and carry them back to the back, and then as they 
would get lower, you had to stoop over lower to pick them up. And you 
had to stack them from the bottom, in the back of the car, to the top, of 


Now, how long did you do this? A. We did it for two 
days. | 
And how many hours a day? A. Eight hours a day. 
Did you take your normal lunch break and so on during that 

time? . Yes. Yes. 

Q. Was it one continuous — You stayed right there on this job at 
this area until it was finished? A. Yes, we did. 

Q. And you say there were other men working with you. 


A. Yes, there was. | 

Q. All right. | 

Now, did there come a time while you were carrying these boxes 

during this two-day period that you felt anything wrong with your back? 
A. No. I can’t say that I did. | 

Q. Did there come a time after you had finished this job that you 
had any difficulty or you felt anything out of the ordinary wrong with your 
body? A. Yes. | 

Q. When did this occur? A. After this loading down there. 

Q. And can you tell us, as best you recall, how soon you began 
having difficulty or felt anything wrong with your body after you finished 
this job? A. It was a couple of days afterwards. 
[23] Q. What was it that you were feeling, Mr. Bartges? : A. Well, 


I had pain in my hip, and then it went down into my leg and made my leg 


go numb. 
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Q. What did you think was wrong with you? A. I didn’t 
know. 

Q. Well, did you seek medical attention for this? A. No. 
My mother, she rubbed my back and my hip, trying to treat it as if it was 
a cold or something. 

Q. Did you continue to work? A. Yes, I did. 

Q. Were you having difficulty working? A. Sometimes, yes. 

Q. All right. 

Now, when was it, if you recall, or as best you recall, that you 
saw a doctor for these complaints? A. Well, it was several months later. 
I forget exactly when it was. 

Q. What did you think was wrong with you, Mr. Bartges? 
A. Well, I didn’t know. I couldn’t know. 

Q. Had you had any pain or discomfort like this ever in the past? 
A. No. 

* * a 

[24] Q. ** * You had some trouble with your back and down your 
leg. Is that right? A. Yes. 

Q. Did you ever have this feeling before you were doing this 
lifting? A. No. That that I can recall, no. 


Q. And do you know, can you tell us, how soon this type of 


feeling or this type of complaint, or whatever it was, started after you did the 
lifting? A. Well, it was just right after it, I guess, because it was 
[25] strenuous work. 

Q. All right. 

Did you continue to have trouble with your back or with your 

legs right up until the time you saw a doctor? A. Yes, I did. 

I took it till I couldn’t stand it no longer. 

Q. Who did you go see? A. I went to see Dr. Young. 

Q. And when you went to see him, what did you tell him? 
A. I told him I had a sharp pain in my hip and that it would go down into 
my leg, and I didn’t know what it was. 


[27] Q. Was Dr. Young the doctor for Railway Express? 
far as I know, yes. 
* * * | 

Q. Was it your understanding that Dr. Young was the doctor you 
should go see if you had any trouble while working at Railway Expose? 
A. Yes. Most all the other men do. 

Q. So you knew this? A. Yes. 

Q. So you went to see the Doctor. A. (Nodding head.) 
[28] Q. Had you ever seen Dr. Young before that? A. ‘Not on 
this, no. 


Q. But you had seen him for your hemorrhoid situation. 


A. For hemorrhoids, yes. 
Q. All right. : 
Now, when you went to see Dr. Young, what did you tell him? 
A. Well, I told him that I had been to Dr. Schneider and that he didn’t do 
me no good, and I had an awful lot of pain and I didn’t care what teat 
that I wanted to get this thing over with. 
Q. All right. | 
And did he then admit you to the hospital eventually? 


Did he call in a specialist — A. Yes. 

— to see you also? A. He called in Dr. Hanso 5 

a neurologist. | 
Q. Were you put in traction for any length of time? 


weeks. 


Q. And did that stop the trouble? A. No, sir | 
Q. Did there come a time, then, that you were operated on? 
[29] A. Yes, sir. : 
Q. Now, before you went to the hospital, or before you saw Dr. 
Young, from that time back until — that is, back to February of ‘67, did you 
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do anything else at home or at work or anywhere that could have injured 
your back? A. No, sir. Not that I know of, 
I couldn’t have done nothing around the house, because we 

didn’t have nothing to do. We lived in an apartment. 

Q. Did you do any physical work, lifting of any nature, other 
than at work — A. No, sir. 

Q. — after February of ‘67? A. No, sir. 

* * * 

[30] Q. And did you remain under the care of Dr. Hanson? 
A. Yes. 


* * * 


(31] Q. Have you done any of the security work at the Treasury Build- 


ing lifting these wooden boxes since you have been back to work? 
A. No, sir. 

Q. So that one time was the only time you ever did that? 
A. Yes, it was. 

Q. Is that job, or this particular activity of unloading or loading 
these freight cars at the Treasury, is this a common job? Does it happen 
very often? A. No, it doesn’t, that I know of, 

I know I have heard them talking of one other time that they 
have been down there. As far as any other, I don’t know. 

Q. But as far as you were concerned, that was the only time that 
[32] you had done it. A. Yes, sir. 

Q. When you saw Dr. Hanson after he was called in by Dr. Young, 
did you tell him about the difficulty you were having with your back? 

A. Yes. I told him that I had a lot of pain and stuff like that. And he 
would go trying to relieve it with tractions on it, but they didn’t do it no 
good. 

Q. Did you know at the time or did you have any idea that the 
trouble you were having with your back came from that lifting on February 
13th and 14th? A. At that time I don’t think so, no. 


Q. All right. 
Now, when you first were admitted to the hospital, did you 
notify Railway Express that you were in the hospital? A. Yes, I did. 
My mother did too. And other man that I rode in te work 
with, he reported me off. 
Q. So as soon as you went into the hospital and started losing 
time from work, you told them about it. Is that right? A. Yes, I did. 
Q. Now, do you remember when you went into the hospital? 
A. I believe it was the 4th of March, if I’m not mistaken. 
(33] Q. Well, if the record showed it was the 4th of May — 
A. Of May. | 
Q. — would that refresh your recollection? A. The 4th of 
May. Excuse me. | 
Q. All right. 

How many days before that, if you recall, were you off from 
work before you went into the hospital? A. About two to three days. 
Q. All right. | 

And as soon as you went into the hospital, you informed your 
employer? A. Yes, sir. 


* * * : 
[35] THE DEPUTY COMMISSIONER: Would you give your full name, 
address and medical specialty to the Reporter, please. 

THE WITNESS: Joseph Rogers Young. I am a general surgeon and 


my office address is 201 Eighth Street, Northeast, Washington, D.C. 


* * * 


BY MR. MAZZUCHI | 
Q. Dr. Young, in the course of your practice — you do. have a 


considerable practice in industrial medicine or Workmen’s Compensation mat- 
ters, do you not? A. Yes, sir, I do. | 
Q. And how long have you been so engaged in Workmen’ s Com- 


pensation matters? <A. Yes. | 
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[37] Q. Doctor, when was your first contact with this claimant, Charles 
C. Bartges? A. Actually I saw Mr. Bartges in July or 1966 when he com- 
[38] plained — he came to my office complaining of some nosebleed 
on July 29, 1966. 

And at that time I referred him to Dr. Frederick W. Schneider, 
who is a medical man, physician. I didn’t treat him that time. 

Then on August 5, 1966, Dr. Schneider referred the patient 
back to me for treatment of some hemorrhoids. 

Q. And did you perform a hemorrhoidectomy on him at that 
time? A. I did. 

I admitted him to Casualty Hospital and on the following day, 
August 6, 1966, a hemorrhoidectomy was performed. 

Q. When did you see the claimant again? A. The patient was 
discharged from the hospital on August 12, and following his discharge from 
the hospital, he visited my office on August 19th, 31st, and September 9th, 
1966. 

Q. What were his complaints then? A. After that time he 
was making a normal recovery from the hemorrhoid operation. 

Q. As part of this hemorrhoid operation and the process of re- 
covery, were any shots given to this claimant? A. Yes. He did have 
shots or injections of Demerol, which is a pain-relieving drug. 

[39] Q. When was that? A. That was during the period of his 
hospital — immediately following the operation and for several days there- 
after, during the period from August 6th to August 12th, 1966. 

Q. Now, when did you see him again after September of 1966. 

A. I don’t have any record of seeing this patient again until May 4th, 1967. 

Q. And at that time what were his complaints? A. He was 
complaining of pain in the lower part of his back, and particularly pain and 
tenderness in the left hip with radiation of this pain into the left lower 
extremity. 

Q. And did you take a history from him? A. I did. 
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Q. What was the history? A. He stated that he ate pain 
in this buttock for some time, and he was under the impression that it may 
have been — resulted from injections in his buttock following the operation 
in August of 1966. | 

Q. *** Did he tell you at that time of any accident or injury 
he may have sustained in the course of his employment for REA? | 
[40] A. He didn’t tell me of any accident of any kind. 

Q. * * * Now, when did you see him again after that? 

A. That was May 4th. And at that time he was in acute distress, and I had 
him admitted to the hospital and saw him from that time, May 4th, when he 
was admitted to the hospital, until he was discharged from the hospital on 
June 15th, 1967. 

Q. Doctor, directing your attention to a note in the hospital record 

bearing date of June 1, ‘67, which is Joint Exhibit Number One S| 
* * * 
[41] Q. Doctor, would you read that note, please. A. | All right. 
QUOTE: June 1, 1967 — This is under the category of Progress 
Notes — I have discussed the history of this case in great detail with the pa- 
tient. He informed me that he cannot recall suffering from any backache un- 
til some time in November or December of 1966. 


At that time he did suffer some low back pain and is in his 
left buttock. He thought that the pain in his buttock was the result of having 
received some injections in this buttock for relief of pain following, the hemor- 


rhoidectomy. However, this did not explain the low back pain. | 
He said his mother massaged his back for him and he was able 

to continue work. He has suffered from discomfort in his back since that 
time. The symptoms have recently become worse and he was see to stop 
[42] working. End quote. | 

Q. Doctor, after that time you turned this patient over to Dr. 
Maury Hanson, a neurosurgeon? A. That’s correct. 

Q. And you haven’t seen him since? A. Yes, I did. I saw 
him all the time he was in the hospital. I checked him — | 
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Q. Oh. You did see him in the hospital. A. But officially 

he was Dr. Hanson’s patient. 
* *x * 
CROSS EXAMINATION 
BY MR. KOONZ: 
* * * 

[43] Q. Well, Doctor, is there mention in this history — I'll read part 
of it to you. I’m sure you can read it for yourself — referring to pain of the 
left buttock radiating down to the legs of two-months duration — 
A. Yes, sit. 

Qa - occurring mostly when he is seated, I believe is what that is. 

This is in the history? That is also part of the hospital record, 

is it not? A. Yes. This was taken in the normal course of business of 
the hospital by a resident physician within 24 hours after his admission. 

Q. So this ‘history was taken when he first was admitted. 
[44] A. That’s correct. 

Q. All right. 

You knew this patient before February of ‘672 You had had 

him under your care in August of ‘66 for this hemorrhoidectomy. 
A. Yes, sir. 

Q. Did he ‘at that time have any evidence of back injury? I’m 


talking about August of 1966. A. I have no record of it, or any recol- 


lection of any complaints referrable to his back. 
Q. All right. 

And did you take any history at that time of any prior back 
condition or back complaints, that is, prior to August of ‘66? A. Well, 
the history that was taken is in the previous record, the one of ‘66. 

* * * 
Q. Here it is, Doctor (handing document to witness). 

My specific question is: Is there any indication in this prior 
medical record for the admission for the hemorrhoidectomy of any back 
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trouble of any nature? A. No. I have reviewed this record carefully, and 
[45] there is no reference to any back trouble in this record 
Q. As far as you were concerned as his doctor from not only what 
he told you, but from what the record disclosed and so on, he had no back 
trouble prior to August of 1966? A. That’s correct. | 
Q. And as far as you are concerned, is it fair to say that when you 
discharged him after his hemorrhoidectomy, he still had no complaints of back 
trouble? A. That’s to the best of my recollection. 
Q. All right. 
So the first time you were aware he was having any back trou- 
ble was in May of 1967? A. That’s correct. 
* * * 
[54] THE WITNESS: Yes. Based on what I have heard related by the 
attorney, I couldn’t come to any conclusion as to how, when or where he got 
his ruptured disc. 
THE DEPUTY COMMISSIONER: All right. 
All right, Mr. Koonz. 
BY MR. KOONZ: 
Q. Let me darify that, then, Doctor. 
You can’t tell us, then, whether or not his work caused this disc 


injury or not. 
Is that right? A. That’s correct. | 
Q. So you have no opinion in this regard? A. That’s correct. 
Q. Allright. Thank you, Doctor. | 
* * * 
[55] BY MR. MAZZUCHI: 
Q. Mr. Bartges, you have told us that you had a pel case where 
you injured your knee while working at REA. 
Is that correct? A. Yes, sir. | 
Q. And you were familiar with Workmen’s Compensation pro- 
cedures? A. Yes, sir. | 
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[58] Q. Now, you heard Dr. Young here testify this morning that on 
June Ist, 1967, he went over this matter of history with you quite fully. 
Why didn’t you tell him then — You didn’t tell him then that 
you had any incident in your employment that caused your back trouble, did 
you? A. I guess I didn’t think of it. 
* * * 
[59] Q. * * * ‘And do you agree that you told him that you had back- 
ache in November-December of 1966? A. I don’t remember. 
Q. You don’t remember. 
But yet you tell us now you had no backache prior to Febru- 
ary 14th, 1967. A. I’m not much at remembering. 
Q. * * * Now Mr. Bartges, is this your signature on this paper (ex- 
hibiting document to witness)? A. Yes, sir. 


Q. And is that your signature — A. Yes, sir. 
Q. —on the second paper? A. Yes, sir. 


Q. And do you remember when a man from the insurance company 
on June 7th, 1967, came to see you and took this statement from you? 
A. Yes. 

Q. And he wrote down what you told him? A. Yeah. 

Q. And did you read this statement? A. Yes. 

[60] Q. And what you told him was true at that time? A. as far 
as I know. 

Q. And do you recall that you told him then that you returned 
to work to REA in the middle of May of 1966 and that you thought that 
you had an accident on the job in November, the Ist or 2nd of November 
of 1966? A. That was the knee. 

Q. Pardon? A. I reckon that was the knee accident, wasn’t 
it? 

Q. No. You're referring to your back here. 

MR. KOONZ: What is your question? 

BY MR. MAZZUCHI: 
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Q. Do you remember that you told him you hurt your back No- 
vember lst — November Ist or November 2nd of 1966, and that your mother 
rubbed you with Ben-Gay to reduce the pain? A. Well, I guess I had my 
dates wrong. 
Q. And do you remember telling him that this happened while you 
were workjng at the Treasury Building? A. I think I remembet telling 
him it happened there, yes. | 

Q. Now, you have told them that you injured vousetie at the 
Treasury Building November Ist or 2nd of ‘66. You tell us now it was Febru- 
ary 14th of ‘67. 

Isn’t it a fact that you don’t remember injuring your | back in 

{61] the Treasury Building or any other place while working for REA? 
A. That’s all I can say that it was. : 
Q. Pardon? A. That’s the only time that I can that it was. 
Q. You didn’t, as a matter of fact, injure your back on any of 


those dates, did you? A. As far as I know, yes. 
* * * ' 
[64] Q. Did you ask anybody at REA if you could go to the hospital 
for your back? A. I don’t remember if I did or not. No, I don’t. 
Q. And you didn’t report any injury to anybody, any injury to 
your back, at REA, did you? A. No, sir. Icouldn’t. 
Q. You didn’t, though, did you? A. No. | 
Q. Now, as a matter of fact, when you went to the hospital, you 
told them that this was a non-occupational injury and had them charge it to 
group hospitalization, isn’t that correct? | 
* * * 
[83] Q. Mr. Bartges, you did tell Dr. Young that you had had pain 
[84] continuously since November or December of 1966 when he 


took this history from you on June Ist, 1967? A. I don’t know. 
Q. You don’t recall that? A. If it’s there, I guess I did. 
| 


* * * j 
| 
i 
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THE DEPUTY COMMISSIONER: Did you have pain in any part 
of your back area after you had this hemorrhoid operation? Was there any 
pain in the upper part or — 

THE WITNESS: I had the pain here in the hip, yes. 

THE DEPUTY COMMISSIONER: After you had that? 

THE WITNESS: As far as I can remember, yes. 

THE DEPUTY COMMISSIONER: When did you first get that pain? 

THE WITNESS: I can’t recall that. 

* * * 
[86] CARL RICHARD FISHEL 
was called as a witness by and on behalf of the Claimant and, having first been 
duly sworn by The Deputy Commissioner, was examined and testified as fol- 
lows: 

THE DEPUTY COMMISSIONER: Would you give your full name 
and address to the reporter, please. 

THE WITNESS: Carl Richard Fishel, 6304 60th Avenue, East River- 
dale, Maryland. 

THE DEPUTY COMMISSIONER: And what is your occupation? 

THE WITNESS: Freight handler. 

THE DEPUTY COMMISSIONER: And you worked for the Railway 
Express Agency? 


[87] BY MR. KOONZ: 
Q. Mr. Fishel, how long have you been working for Railway Ex- 
press, sir? A. Since 1963. 


Q. Was this morning the first time that you and I have met? 
A. Yeah. That’s right. 

Q. Have we ever talked before this? A. No, we haven’t. 

Q. Do you recall working with the gentleman seated behind me, 
Mr. Charles C. Bartges, at the Treasury Building some time ago? A. Yes, 
I do. 
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Q. What is your — or what has been your activity as a , freight 
handler for Railway Express over the past several years? What type of work 
do you do? A. I unload railroad cars and trailers. 

Q. Does this work take place at the Railway Express afshouse? 
A. At the warehouse. 

Q. Did there come a time that you were called on to 20 to the 


Treasury Building — A. Yes. 
Q. — to unload some boxes? A. Yes, sir. 
[88] Q. You say you have been working at Railway Express six years. 


How many times have you done that? A. I have done 
it once. | 
Q. Just once? A. One time I have been called on to do it. 
Q. Why not more than that, if you know? A. I don’t know. 
They just get certain guys, you know, to go over there once in a while. 
Q. All right. | 
Did you then go with a gang over to the Treasury Building to 
do this job? A. Yes, sir. There was five or six of us. 
Q. All right. 
And what time do you start work in the morning? | A. In 


the morning? Six o’clock in the morning now. 
Q. In February of 1967 do you remember what time you would 

be starting work? A. Well — | 
Q. As best you recall. A. As best I can recall, the time we 

would get over there would be around — I don’t have any idea — around 


seven, I guess. 
Q. All right. | 

(89] When you got there, what was there that you had to do? 

What did you find out your job was going to be? A. Well, when we 

got there, they wouldn’t tell us what we were unloading or anything like that. 

It occurred to me it was currency. It was really heavy, whatever it was. 


Q. All right. 
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What, then, did you proceed to do? A. Well, they let 
us in the building and took us down and we unloaded skids, and loaded them 


into cars. 
Q. What were the skids loaded with? A. As far as I know, 


currency. Now, I don’t — That’s just — 

Q. Can you describe the containers that you had to load — or un- 
load? A. Well, they would bring them in on skids, them big skids, you 
know — Pallets they call them — stacked maybe ten or 12 high with boxes. 

Q. Were these wooden boxes? A. Yeah, wooden boxes. 

Q. About what size, as best you recall, were these boxes? 

A. Oh, I’'d say about maybe 18 inches, two feet long, maybe a foot square. 

Q. All right. 

Would you tell us, as best you can approximate, the weight of 
[90] these boxes. A. I’d say 60-80 pounds a box. Now, 
that’s as I recall. 

Q. How long did it take you and the other members of your crew 
to load these boxes onto the freight cars? A. Well, we was over there 
two days. 

Q. Were you doing the same thing all the time? You stayed right 
there to do this work? A. Yes. Outside of breaks and lunch, and 
that. 

Q. So you worked two straight days — A. That’s right. 

Q. — loading these wooden boxes? A. Yes, sir. 

Q. Did Mr. Charles Bartges, this gentleman seated here, work right 
along with you — A. Yes, sir. 

Q. — for this period of time? A. Yes, sir. 

Q. For the entire two days? A. Yes, sir. 

Q. How do you describe this work, Mr. Fishel? What kind of 
work was it? ‘a. Well, they set these skids in the doorway of the car 
with a Towmotor, and we would unload them and stack them in the cars. 

[91] Q. Did you physically carry the boxes yourself or did you have 
some kind of machine to carry them? A. No. We carried them ourselves. 
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| 
Q. And how about when you would lift them off the sid? 
Show us how this was done. A. All right. 
(Rising) Well, you set your skid in the doorway of the car, 

see. And the doorway would be here (gesturing) and maybe the skid. would 
be ten-12 high, up like this here, and then you would wrassle them d 
carry them back into the car at the same time. | 

Q. And you would walk from there inside the car? 
the car, yes. 

Q. Until the car got filled up? A. Yes, sir 

Q. Is this type of work the normal work that you would 
express handler? A. Well, to the best of my knowledge, this is 
hardest I ever worked, them two days. 

Q. That is the hardest you ever worked? A. That’s right. 
That’s hard work over there. : 

Q. What was different about this kind of work from what you 
normally do? A. Well, normally we unload cars. But you don’t 


normally have that heavy stuff, you know. Once in a while you get: heavy 
(92) freight, but not all. This was heavy freight continuously. 

Q. You say you have only done this once? A. That’ s right. 
Two days. | 
Q. Have you volunteered to do it again? A. No, sir, 

Q. Why not? A. I was never called on to do it. But I 
wouldn’t do it unless I had to, though, I’ll tell you that. | 

Q. Do you consider it the hardest work you have ever had to do 
as a freight handler? A. Well, of what I have done, yes. 

Q. Do you recall, Mr. Fishel, approximately when this was, with- 
out telling me specifically, unless you know? Can you give us some general 
idea when this was? What month, what year? A. It was over a year 


ago. January, February. It was over a year ago, I know that. 
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Q. Was it January or February of this year or the year before that? 
A. 67. 

Q. This is as best you recall. A. That’s the best I recall now. 
I couldn’t tell you for sure. I‘m not good at dates. 

* * * 
[102] MR. KOONZ:' Mr. Commissioner, with your kind permission, we will 
call Dr. Maury Hanson, the neuro-surgeon who performed surgery on the Claim- 
ant, Mr. Bartges. 
Whereupon, 
MAURY LLOYD HANSON 

was called as a witness by and on behalf of the Claimant and, having first been 
duly sworn by The Deputy Commissioner, was examined and testified as follows: 

THE DEPUTY COMMISSIONER: Would you give your full name and 
address and medical specialty to the Reporter, please. 

THE WITNESS: Yes, my name is Maury Lloyd Hanson, Jr. My office 
address 5021 Seminary Road, Alexandria, Virginia. 

My medical specialty is neurosurgury. 

THE DEPUTY COMMISSIONER: My Mazzuchi, do you have any 
{103] questions regarding the doctor’s qualifications? 

MR. MAZZUCHI: No, I do not. I know the doctor. I know the 
doctor as a neurogurgeon practicing in the District of Columbia. 

THE DEPUTY COMMISSIONER: All right. Mr. Koonz, you may 
proceed. 

MR. KOONZ: I am, just for the record, going to ask if counsel for 
the carrier — I am sure that he will but I will ask for the record — will stipu- 


late that Dr. Hanson is a qualified neurosurgeon and that his specialty is neuro- 
surgery. 


MR. MAZZUCHI: I just said so, I thought. 

MR. KOONZ: All right. I just wanted that clarified in the record. 
DIRECT EXAMINATION 

BY MR. KOONZ: 
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Q. Dr. Hanson, will you tell us, if you will, please, in 1967 were 
you practicing neurosurgery in the District of Columbia? A. Yes, sir, I was. 

Q. All right, and you still are up till the present time? A. That’s 

MR. MAZZUCHI: Excuse me. Let me ask the doctor oné question. 

Doctor, you are board certified, are you not? 

THE WITNESS: That’s right. 

MR. MAZZUCHI: Thank you. I thought that you were. | 

BY MR. KOONZ: | 

Q. Were you affiliated with the Casualty Hospital at that time? 
A. Yes, I was. | 
Q. Were you practicing with Dr. Fulcher? =A. I have never had a 
partnership with Dr. Fulcher. I shared an office here in the District. 

Q. But on many occasions were you called in for consultations by 
Dr. Joseph Rogers Young at Casualty Hospital? A. That’ s correct, 

Q. On one of these occasions were you asked to examine one Charles 
C. Bartges? A. Yes. | 

Q. Can you tell us, Doctor, when it was that you first saw Mr. 
Bartges at Casualty Hospital? A. I saw him first on the 8th of May, 1967. 

Q. At whose request, Doctor? A. At the request of Dr. Young. 

Q. At that time had a history been taken from the patient or did 
you obtain one yourself? A. A history had been taken but I always take 
[105] my own history. 

Q. Do you have that history, Doctor. A. I do. | 

Q. Will you tell us what it was? A. I'l read it from! my consul- 
tation notes. 

In November or December of 1966, this 25-year-old man under- 


went an hemorrhoidectomy. He had some pain following the operation and 


received several injections in his “left hip.” | 
He remained in the hospital approximately one week after the 
operation and, because of the injections, he believes, his left hip became quite 


sore and remained so. 
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Four weeks after operation he returned to his work as an express 
handler with Railway Express. He did his usual amount of heavy labor during 
this time. 

The soreness of the left buttock persisted and was increased by 
walking, sitting, coughing, sneezing and sometimes relieved by lying down. 

This pattern of pain has persisted and in the past three weeks 
has begun to radiate down into the left lateral side, the posterior calf and in- 
to the fourth and fifth toes of the left foot. 

This pain is usually aching, occasionally sharp. 

On several occasions in the past few weeks he had had a transient 
[106] feeling of numbness in the same location as the pain in the left 
lower extremity. 

He stopped working because of these symptoms four days ago. 

There is no history of previous back trouble. 

That is the present illness. 

Q. Now Doctor, did you also make some notations in the hospital 
record — I am going to show them to you — (Exhibiting document to the wit- 
ness.); is that your handwriting? A. No, it’s not. 

Q. Is this (Indicating)? A. Yes, those are. 

Q. All right. 

Doctor, when you first saw the patient, to what did he attribute 
his back pain? A. He felt it was related somehow or other to the injections 
that he had received at the time of this hemorrhoidectomy. 

Q. Did you at that time feel that these injections could cause the 


type of pain that he had or the type of pain he complained of? A. I felt 


it was unlikely. 

Q. Doctor, you then performed a myelogram, did you not? 
A. I recommended that he continue conservative treatment and then that if 
{107} his symptoms persisted, once ambulation was begun, then I would 
recommend myelogram. 

Q. This recommendation was made after your examination? 
A. That’s correct. 
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Q. What did your examination disclose, Doctor? A. The examina- 
tion revealed the following: | 

Examination of the back revealed mild tenderness over the lumbo- 
sacral region in the mid line. There was marked tenderness over the left but- 
tock. 
There was full range of lateral bending with no discomfort. How- 
ever, the least flexion of the trunk or hyperextension increased the pain in the 
left buttock. 

The patient walked very slowly with a lurch to the left. He 
tended to drag the left lower extremity. 

The strength was good in both lower extremities. There was, 
however, decreased appreciation of touch on pinprick to the lateral border of 
the left foot extending up over the lateral malleolus and the lateral aspect of 
the calf and the lateral thigh almost to the groin. 

The knee and ankle jerks were two to three plus in both lower 
extremities. Plantar responses were downgoing bilaterally. | 

Straight leg raising was done to 80 degrees on the right with no 


discomfort and on the left it was done to approximately 20 degrees, at which 


[108] point he had an increase in pain in the left lower extremity and 
left buttock. 


Rectal examination was normal. 
* * * 

Q. All right. Would you read your impression? A. Back pain, 
questionmark etiology. The distribution of this patient’s pain strongly suggests 
a radicular origin. However, there are aspects of the examination, such as the 
marked pain with the leg flexed and thigh flexion and the rather extensive sen- 
sory loss, that suggests there may be an emotional overlay to the patient’ s 


problem. However, disc disease must be considered a strong possibility. 
* * * 


[110] Q. Was myelography performed, Doctor? A. It was. 
Q. Can you give us the date of the myelogram? 
That was done on 5/26/67. 
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Q. What did the myelogram disclose? A. It showed a large defect 
at L-5/-1 on the left side. 

Q. Did you perform surgery on this patient? A. Yes. 

Q. And did the surgery confirm the diagnosis made following the 
myelogram? A. It did. 

Q. And you found a ruptured disc? A. Il did. 1 found a large 
free fragment at L-5/-1. 

Q. Can you describe that for us so far as your experience up to 
that time is concerned? Was it a large defect? A. Yes. 

Q. Larger than one might normally see? A. Larger than we usu- 
ally see. 

{111] Q. It was repaired or you removed it? A. Yes. 

Q. Fine. 

How long then did the patient remain convalescing at Casualty 
Hospital following surgery? A. He was discharged on 6/15. That would 
have been 13 days after operation. 

Q. Up to this point, Doctor, was there any detailed discussion with 
Mr. Bartges with regard to the origin of his back pain or the etiology of the 
disc? A. I recall no further conversation after my initial conversation with 
him. 

Q. The important thing was to make him well and that is what you 
were concerned about. A. Exactly. 

Q. Doctor, some time ago did I contact you regarding this patient? 
A. Yes, you did. 

Q. And with regard to our conversation, did I forward to you cer- 
tain testimony that was given and statements made by Mr. Bartges and a co- 
worker Mr. Fishel? A. Yes. 

Q. Have you had an opportunity or did you in fact review these 
statements? A. Yes, I did. 

(112) Q. Were you aware that these statements were given under oath be- 
fore Deputy Commissioner Woodworth at the first portion of this formal hear- 


ing. A. I believe you informed me that they were given under oath, yes. 
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Q. Doctor, you have reviewed these statements and do you recall 
that they disclosed the activity of Mr. Bartges in February of 1969 relating to 
lifting? A. You say in February of — 

Q. I’m sorry, ’67. A. Yes. 

Q. Can you tell us, just for your own statement on the record, 


what these statements involved or what this activity was, as you reviewed it? 
A. As I recall, he had been lifting some heavy boxes at the Treasury Depart- 
ment, I think it was, and I believe that he did during that aucsHionins say that 
he had an onset of back pain shortly thereafter. 

Q. Aside from that particular information, at the time of your initial 
examination or subsequent to that time, did you obtain any information from 
any source of any activity, strenuous activity other than the lifting that you 
referred to, as stated by Mr. Bartges, relative to his work with Railway Express 
Company concerning lifting out of a railroad car certain Treasury Department 
[113] material? A. I don’t recall a conversation about it. 

Q. All right. | 

Do you have or have you obtained any history of any activity 
other than — that is, any strenuous physical activity other than this particular 
activity? | 


By that I mean the lifting in the freight car or the work involv- 


ing lifting in February of 1967? A. No, sir. Mr. Bartges on several occa- 
sions mentioned that his work was heavy but I had no specific details about it. 

Q. Doctor, could you tell at the time of surgery the possible duration 
of the ruptured disc? | 

Did it appear to you to be of recent origin or is it possible or 
was it possible to tell? A. I really could not say. 

Q. Doctor, I am going to ask you if you have an opinion whether 
or not the work activity that you reviewed as stated by Mr. Bartges and con- 
firmed by his co-worker, can you tell us whether or not in your opinion this 
would could have aggravated, precipitated or accelerated the ruptured disc which 


did in fact occur and which you did in fact find upon surgery? | 


* * * 
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[114] THE WITNESS: I think it, of course, quite possible that heavy work 
of this nature could precipitate or aggravate an existing disc condition. 
* * A 
{115} Q. The history that you were given, Doctor, and the origin of the 
back complaint, so far as the patient related it to you, concerned certain injec- 
tions given after a hemorrhoidectomy. 
Is that right? A. That’s correct. 

Q. Iasked you previously but I will ask you again. In your opinion, 
did you feel at that time that these injections could have caused the complaints 
which eventually resulted in your performing surgery disclosing a ruptured disc? 
A. | felt that would be very unlikely. 

Q. But absent any other history of any activity or any history of 
back complaints prior to February of 1967, what is your opinion again regard- 
ing the possibility of the etiology of Mr. Bartges’s ruptured disc? A. I think 
it’s likely that this herniation was due to some strenuous activity. 

Q. All right. 

Now, you have indicated also that you did obtain from the pa- 
tient a history of doing heavy work as a regular course of his employment. 
(116] Is that right? A. Yes. 


Q. Would, in your opinion, continuous work activity of a heavy na- 


ture, lifting nature, also aggravate, precipitate, or accelerate a disc condition 
such as you found? A. It could well. 
* * * 
CROSS EXAMINATION 

BY MR. MAZZUCHI: 

Q. Dr. Hanson, isn’t it possible also for a disc to occur or isn’t there 
other activity — I have heard it said by doctors on testimony that people can 
rupture discs by bending down to tie their shoes. 

Isn’t that correct? A. That’s certainly possible. 

Q. Isn’t it also possible that one could rupture a disc by straining at 

stool? A. It’s conceivable. 
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Q. In other words, there are any number of normal, what we might 


consider normal activities which could cause a ruptured disc? 
[117] A. Certainly. | 

Q. And it certainly is normal for this man to be doing the type of 
work that he was doing and big and strong as he was, that this might not be 
considered a very strenuous activity for him. : 


Isn’t that correct? A. What might not be considered a strenu- 


ous activity? | 
Q. Lifting 50 to 75 pounds. A. Lifting 50 to 75 pounds I think 

is strenuous activity for anyone. | 

Q. Even as powerful as he might be? A. Yes. 

Q. And even though he had been doing this sort of work for quite 


some time? A. Yes. I don’t mean to quibble — 

Q. Normal work for him? A. —but, you know, I think no one’s 
back is made for really extremely heavy lifting. | 

Q. But, as a matter of fact, this was normal work for him, some- 
thing he had been doing day in and day out. A. I don’t know about this 
but I had the impression from the deposition that I was given that this was 
extraordinarily heavy work, out of the ordinary. 
(118] Q. This man was a freight handler at Railway Express Company. 
The handling of freight entails lifting of various sizes of packages, anywhere 
from 10 pounds to 125 pounds. This is considered normal activity for these 


people. 
Now, all heavy work doesn’t cause discs, does it, Doctor? 
A. Certainly not. | 
Q. In other words, these men do this work day in and day out with 
no problems. So that actually there doesn’t necessarily have to be a cause and 
effect syndrome from the lifting of 75 to 100 pounds and the appearance of a 
disc? A. Not necessarily, no. | 
Q. All right. 
Doctor, when did you discharge this man? A. I last saw him 
in May of 1968. | 
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Q. And what was his condition at that time? A. My last note 
is dated 20 May 1968. 

Q. What was his condition at that time? A. My impression was 
satisfactory course. Would you like my recommendation? 

Q. Yes. A. The patient is to continue his usual activities and 
will return to see me if there is any recurrence of his back pain. 
[119] Q. So that you felt that he could return to work at that time? 
A. Right. 

Q. Did you feel that he had any permanent residual disability? 
A. I make no note of that. He had returned to his regular work at Railway 
Express. He has been performing his usual heavy duty with no difficulty. He 
has had no back pain and no pain in the lower extremities. His strength seems 
normal. 


That was the history I obtained from him in May. 
* * * 
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STATEMENT OF ISSUES 


The issues presented in this proceeding are whether 
the record, considered as a whole, supports the Deputy 
Commissioner’s findings (1) that the claimant had not 
sustained an employment-related injury and (2) that the 
claim is barred because of the employee’s failure to provide 
the employer with proper notice of the alleged injury. 


This case has not been before this Court previously. 


REFERENCES AND RULINGS 


1. Compensation Order of the Deputy Commissioner 
dated June 24, 1969, denying the employee’s claim for 
compensation. 


2. Orders of Judge John H. Pratt dated June 29, 1970, 
denying plaintiff’s cross motion for summary judgment in 
opposition to the compensation order of the Deputy Com- 
misioner, and granting defendant Deputy Commissioner’s 
and Intervenor’s motions for summary judgment. 


IN THE 


United States Court of Appeals 


For tae Distaict or CotumBra Crecuir 
No. 24,585 


Cxar.es C. BarTcEs 
Appellant 
Vv. 


E. D. Woopwortz 
AND 
Sranparp Fiz Insunance Company 
AND 
Rasuway Express Acenoy, Inc. 
Appellees 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR THE APPELLEES, 
STANDARD FIRE INSURANCE COMPANY AND 
RAILWAY EXPRESS AGENCY, INC. 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States 
District Court for the District of Columbia. 


This cause arose upon a complaint to review a com- 
pensation order filed by the Deputy Commissioner on 
June 24, 1969, pursuant to the provisions of the Longshore- 
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STANDARD FIRE INSURANCE COMPANY AND 
RAILWAY EXPRESS AGENCY, INC. 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the United States 
District Court for the District of Columbia. 


This cause arose upon a complaint to review a com- 
pensation order filed by the Deputy Commissioner on 
June 24, 1969, pursuant to the provisions of the Longshore- 
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men’s and Harbor Workers’ Compensation Act of 
March 4, 1927, 44 Stat., 1424, 33 U.S.C. Sec. 901 et seq., 
as made applicable to the District of Columbia by the 
Act of May 17, 1928, 45 Stat. 600 D.C. Code 36-501. 


In the said order of June 24, 1969, Deputy Commissioner 
E. D. Woodworth rejected the claim for compensation filed 
by the appellant herein on the grounds that the claimant 
did not sustain an injury or suffer an illness arising out 
of and in the course of his employment; that the claimant 
failed to give written notice of the injury to the employer 
and to the Deputy Commissioner within thirty days after 
the alleged injury of February 13 or 14, 1967; that the 
claimant’s need for medical and surgical services for a 
ruptured dise was not causally related to or the natural 
consequence of the alleged employment injury on Feb- 
ruary 13, or 14, 1967. The plaintiff, taking issue with the 
rejection, alleges that the compensation order is not in 
accordance with law and that the findings of the Deputy 
Commissioner are not supported by the record. 


Following rejection, a complaint was filed in the Court 
below, which, in effect, took issue with the foregoing 
findings. Thereafter the Deputy Commissioner and the 
intervening defendants, The Standard Fire Insurance Com- 
pany and Railway Express Agency, Inc., filed motions for 
summary judgment which the Court below granted, dis- 
missing the action, and this appeal followed. 


SUMMARY OF THE ARGUMENT 


It is well settled that findings of the Deputy Commis- 
sioner under the Longshoremen’s Act must be accepted 
by a reviewing court if they are supported by substantial 
evidence and in accordance with law; O’Leary v. Brown- 
Pacific-Maxon, 340 U.S. 504 (1951); Cardillo v. Liberty 
Mutual Co., 330 U.S. 469 (1947); Del Vecchio v. Bowers, 
296 U.S. 280 (1935) ; Voehl v. Indemnity Insurance Co. of 
N. A., 288 U.S. 162 (1933) ; United Painters & Decorators v. 
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Britton, 112 U.S. App. D.C. 236, 301 F. 2d 560 (1962) ; 
Phoeniz Assurance Co. of N. Y. v. Britton, 110 U.S. App. 
D.C. 118, 289 F. 2d 784 (1961); or are not irrational, 
O’Keefe v. Smith, Hinchman & Grylls, 380 U.S. 359 (1965). 
A review of the record in this case demonstrates very 
clearly that there was an abundance of evidence before 
the Deputy Commissioner upon which he could base his 
findings of fact that the injury did not arise out of the 
course of employment and that the claimant failed to give 
timely notice of injury. The Deputy Commissioner’s 
award is clearly correct and there is no proper basis in 
law sufficient to overrule the action of the District Court in 
granting the motions for summary judgment of the 
appellees. 


ARGUMENT 
SCOPE OF REVIEW 


The standard for judicial review in cases arising under 
the Longshoremen’s Act has been carefully delineated by 
the Supreme Court. If the findings of the Deputy Com- 
missioner are supported by substantial evidence, O’Leary 
v. Brown-Pacific-Maxon, Inc., supra, or if the Deputy Com- 
missioner’s holding is not irrational, O’Keeffe v. Smith, 
Hinchman & Grylls, supra, or if the order under review 
is not ‘‘forbidden by the law”’, Cardillo v. Liberty Mutual 
Insurance Co., supra, the decision of the Deputy Com- 
missioner is to be sustained. The fact that the evidence 
may permit the drawing of diverse inferences will not 
warrant disturbing the inference or inferences drawn by 
the Deputy Commissioner if his selection is reasonable. 
Cardillo v. Liberty Mutual Insurance Co., supra; Del 
Vecchio v. Bowers, supra; Voehl v. Indemnity Ins. Co., 
288 U.S. 162 (1933). It has also been determined by the 
Supreme Court that it is solely within the province of the 
Deputy Commissioner to determine the credibility of the 
witnesses; he may believe any part or all of the evidence 
presented according to his judgment of its truthfulness 
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and reliability. Banks v. Chicago Grain Trimmers Asso- 
ciation, Inc., 390 U.S. 459 (1968), reh. denied, 391 U.S. 929; 
Associated General Contractors v. Cardillo, 70 App. D.C. 
303, 106 F. 2d 237 (1939) ; Kwasizur v. Cardillo, 175 F. 24 
235 (C.A. 3, 1949), cert. denied, 338 U.S. 880; Gooding v. 
Willard, 209 F. 2d 913 (C.A. 2, 1954). This rule applies 
equally to lay witnesses and medical witnesses. Banks v. 
Chicago Grain Trimmers Association, Inc., supra. 


Furthermore, the Deputy Commissioner is not bound to 
accept the testimony of a claimant himself, even when that 
testimony is uncontradicted. Thus, it was said in 
Kwasizur v. Cardillo, supra, 


_ . . As for Kwasizur himself, it could hardly be 
Claimed that the Deputy Commissioner was bound to 
accept the truth of the story, even though it were not 
contradicted, if it seemed to him, as the trier of the 
facts, an improbable one. We think, therefore, if no 
further testimony had been presented except that 
offered on behalf of the claimant, the finding against 
him could not be disturbed by a court. 


A review of the record in the instant case discloses that 
the Deputy Commissioner’s findings of fact are supported 
by substantial evidence considering the record as a whole 
and should be sustained. 


THE EVIDENCE 


The record in the instant case consists of the typewritten 
transcript of the administrative hearings held by the 
Deputy Commissioner on June 14, 1968, and April 1, 1969, 
with exhibits. Excerpts from the evidence contained 
therein are set forth in the joint appendix and will be 
referred to in the discussion of this case set forth below. 


5 
DISCUSSION 


1. The Deputy Commissioner's Finding That the Claimant Did 
Not Sustain an Employment Related Injury Is Supported 
by the Record as a Whole and Is Not Irrational. 


The Deputy Commissioner’s task in the instant case, as 
trier of the facts, was to decide from the evidence in the 
record as a whole whether the claimant, assuming his 
claim was not barred for reasons of untimeliness, had 
sustained an employment-related injury in February, 1967, 
i.e., whether his back injury arose out of and in the course 
of his work. If the record here under review contains 
evidence supportive of the Deputy Commissioner’s finding 
that there was no such injury, that finding is, of course, 
dispositive of this case without regard to the question 
whether the claimant’s entitlement is defeated because of 
his failure to furnish a proper and timely notice of injury. 


In the instant case, the claimant’s testimony failed to 
establish a connection between his back injury and the 
work assignment of February 13-14, 1967. He pursued 
his regular work schedule for almost three months after 
the events in February, during which time he consulted 
his family doctor concerning continuing pain in his hip, 
which he dated from November or December, 1966 (J.A. 25) 
—a point in time prior to the asserted February 14, 1967 
injury. It was this pain which led him to consult the em- 
ployer’s doctor, and ultimately to undergo an operation 
to correct what turned out to be a ruptured disc, Even 
when he saw the doctor and, later, the surgeon who operated 
on him, the claimant made no association of his back 
condition to his work (J.A. 25, 28, 29). Indeed, his recol- 
lection of the episode itself, to which he attributes his 
disabality, reflects somewhat on his credibility. For while 
his claim form, dated March 14, 1968 (Deputy Commis- 
sioner Exhibit +1), states that the alleged incident 
occurred on ‘2-14-67’? an earlier written statement, which 
he signed on June 7, 1967, less than four months after 
the event, recites, contrariwise, that the alleged injury 
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had occurred ‘‘around the Ist or 2nd of Nov. ’66”’ (J A. 28, 
29). The claimant admitted that he had read this state- 
ment (Respondent’s Exhibit A) before executing it. 


Further, on the subject of medical causation of a dise 
condition by reason of the claimant’s work, even the 
doctor who testified on the claimant’s behalf admitted that 
the natural progressive degeneration of the dise could be 
responsible and that it is ‘‘very hard to evaluate the effect 
of trauma”? (J.A. 40, 41 (T. 124)). The medical expert 
offered by the employer, specializing in industrial medicine, 
was unable to relate the claimant’s disability to his work 
activities (J.A. 25). Despite the fact that the claimant 
had, only a short time prior to the incident in question, 
experienced a compensable injury and was fully familiar 
with compensation procedures (J.A. 27), when he entered 
the hospital for dise surgery the records indicate that he 
had not advised the admission clerk that the subject 
injury involved compensation liability. Instead, the records 
disclose that the hospital expenses were to be taken care 


of by a group imsurance policy applicable to non- 
compensation injuries (J.A. 29). 


The obvious inference, which certainly the Deputy Com- 
missioner was justified in deriving from all the foregoing 
circumstances, is that the claimant’s belated assertion of 
having sustained a work-related disc injury in February 
1967 is an unfounded afterthought. At least it cannot 
reasonably be said that the Deputy Commissioner’s inter- 
pretation of the facts in this fashion was ‘‘irrational’’ so 
as to warrant reversal of his rejection of benefits. O’Keefe 
vy. Smith, Hinchman & Grylls, supra. 


It should be noted that the function of judicial review 
of a rejection of a claim involves a somewhat different 
viewing of the evidence from review of an award of com- 
pensation. In the latter case, there must be affirmative 
evidence in the record to support the award; in the former, 
affirmative evidence is not needed to support the denial of 
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compensation since, upon failure of a claimant to carry 
the burden of proof in support of his claim, the claim 
must be rejected notwithstanding the absence of affirmative 
evidence to disprove the claim. In other words, it is not 
necessary for the employer to prove a negative. Gooding 
v. Willard, supra; Kwasizur v. Cardillo, supra. The 
rejection follows the claimant’s failure to establish his 
claim. In the Gooding case, the appellate court said: 


We might let decision turn on the above, but it 
should also be noted that the burden to show that the 
accident was a contributing cause of the death was on 
the appellee. It is obvious, of course, that in point 
of fact it either was or was not a contributing cause. 
However, in point of proof of causal connection, the 
conclusion of the trial judge that the finding of no 
causal connection was inadequately supported by the 
evidence leaves the appellee’s burden undischarged. 
The finding of no causal connection went unnecessarily 
far in positive terms, but whether or not it went un- 
justifiably far on the evidence it was at least an 
expression of the determination of the Commissioner 
that the evidence was short to show affirmatively a 
causal connection between the accident and the death. 
It is abundantly clear that the evidence on the subject 
was so conflicting that the Commissioner could reason- 
ably have found that there was no preponderance in 
favor of the appellee. As no more was needed to 
support his decision it was error to set it aside. 


As stated in Esbach v. Contractors, Pacific Naval Air 
Bases, 181 F. 2d 860 (C. A. 7, 1950): ‘“The fact as to causal 
connection between the employment and the injury is not 
one which is to be presumed. The burden was, therefore, 
on the plaintiff to prove such fact.’? On this same issue, 
the court in Grain Handling Co., Inc. v. McManigal, 23 
F. Supp. 748, 750 (N.Y. 1938), aff’d 102 F. 2d 464 (C. A. 2, 
1939), stated: 


To support an award there must be evidence to show 
that the claimant sustained ‘‘an injury’’, as that word 
is defined by the Act, aud that there is a direct causal 
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connection between the injury and the employment. 
Hoage v. Liberty Mutual Ins. Co., 64 App. D.C. 395, 
78 F. 2d 874; Speaks v. Hoage, 64 App. D.C. 324, 78 
F. 2d 208. 


From the foregoing, it is clear that it cannot validly be 
said that the Deputy Commissioner was “<compelled’’ to 
presume an injury or to accept the claimant’s theory of 
events. O’Leary v. Brown-Pacific-Maxon, Inc., supra. But 
entirely apart from the substantive claim of the employee 
concerning the existence or non-existence of an employment 
injury, it will be seen from the discussion which follows 
that the Deputy Commissioner’s rejection of that claim 
must be sutsained because of the employee’s failure to 
comply with the statutory requirements concerning notifica- 
tion to his employer (and the Deputy Commissioner) of the 
fact of an alleged employment injury. 


2. The Deputy Commissioner's Finding That the Claimant 
Failed To Give Timely Written Notice of the Alleged In- 
jury Is Supported by the Record Considered as a Whole 
and Is Not Irrational. 


Section 12 of the Longshoremen’s Act, 33 U.S.C. 912, 
provides: 


(a) Notice of an injury or death in respect of which 
compensation is payable under this Act shall be given 
within thirty days after the date of such injury or death 
(1) to the deputy commissioner in the compensation 
district in which such injury occurred and (2) to the 
employer. 


(b) Such notice shall be in writing, shall contain the 
name and address of the employee and a statement 
of the time, place, nature, and cause of the injury or 
death, and shall be signed by the employee or by some 
person on his behalf, or in case of death, by any person 
claiming to be entitled to compensation for such death ~ 
or by a person on his behalf. 


(c) Notice shall be given to the deputy commis- 
sioner by delivering it to him or sending it by mail 
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addressed to his office, and to the employer by deliver- 
ing it to him or by sending it by mail addressed to him 
at his last known place of business. If the employer 
is a partnership, such notice may be given to any 
partner, or if a corporation, such notice may be given 
to any agent or officer thereof upon whom legal process 
may be served or who is in charge of the business in 
the place where the injury occurred. 

(d) Failure to give such notice shall not bar any 
claim under this Act (1) if the employer (or his agent 
in charge of the business in the place where the injury 
occurred) or the carrier had knowledge of the injury 
or death and the deputy commissioner determines that 
the employer or carrier has not been prejudiced by 
failure to give such notice, or (2) if the deputy com- 
missioner excuses such failure on the ground that for 
some satisfactory reason such notice could not be given; 
nor unless objection to such failure is raised before the 
deputy commissioner at the first hearing of a claim for 
compensation in respect of such injury or death. 


The question here is whether the record, considered as a 
whole, supports the Deputy Commissioner’s finding that 
timely written notice of injury was not given to the em- 
ployer, as required by the quoted provisions. As appears 
from the record in this case, the employer obviously had 
never acquired any knowledge of such an injury within the 
statutory 30-day period, for the claimant continued working 
for several months following the asserted episode. No con- 
tention was made by the claimant that either the employer 
or the Deputy Commissioner had been given written notice 
of injury by him as required by Section 12(a), (b), and (c), 
supra. It is obvious, therefore, that the Deputy Commis- 
sioner’s finding of the want of such notice is manifestly 
correct. 


On the subject of what information must be given an em- 
ployer, Larson, Workmen’s Compensation Law, Section 
78.31(a), states: 


. . . It is not enough [to constitute notice], however, 
that the employer, through his representatives, be 


LS 
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aware that claimant ‘‘feels sick’’, or has a headache, 
or fell down, or walks with a limp. There must in addi- 
tion be some knowledge of accompanying facts con- 
necting the injury or illness with the employment, and 
indicating to a reasonably conscientious manager that 
the case might involve a potential compensation claim 
..- In any sizeable industrial operation, there are many 
workers suffering from a variety of pains, infirmities 
and weaknesses which have nothing to do with indus- 
trial causes, and there are also many mishaps, falls 
and minor accidents which result in no personal in- 
juries at all; it is not reasonable to expect an employer 
to launch an investigation every time a foreman hears 
someone complain of pain or sees someone get a bump, 
and such knowledge does not therefore satisfy the ob- 
jectives of the notice statute. . . - 


The foregoing rational was quoted and accepted by this 
Court (Tamm, J.) in Good Impressions, Inc. v. Britton, 169 
F. Supp. 866, 868-869 (1958), in rejecting a claim because 
of lack of knowledge of injury on the part of the employer. 


There the employer’s knowledge that his employee had 
become ill while at work was held insufficient to establish 
liability. Earlier, the Courts in New York had similarly 
held that mere oral notification of illness, without notifica- 
tion that such illness stemmed from the employment, does 
not create knowledge in the employer of any asserted 
employment-related injury. We note, in passing, the sig- 
nificant remarks of Judge Tamm, speaking for this Court, 
in Good Impressions, Inc. v. Britton, supra, on the subject 
of prejudice under Section 12(d): 


... One of the purposes of the notice statute is to afford 
the employer an opportunity for prompt investigation, 
and this would necessarily include prompt medical 
examinations and treatment. This is true no matter 
what the nature of the injury or illness, but in a case 
such as this it is all the more important because of the 
nature of the illness, namely heart trouble. As shown 
by the record in this case, changes in the condition of 
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a claimant may occur from day to day, and the longer 
the delay in examining the person, the more difficult it 
becomes to ascertain his condition on the day the ill- 
ness occurred. Thus, it becomes evident that when a 
person asserts a claim under the Workmen’s Com- 
pensation Law, the employer or his insurance carrier 
should be afforded a prompt opportunity to examine 
the claimant at the earliest possible time—especially 
when conditions of the heart are involved. Thus, in 
the present case, it is apparent as a matter of law 
that the employer and insurer were deprived of the 
“‘protection’”’ referred to above. 


What was there stated is obviously effective here. 


In view of the circumstances of this case, it cannot rea- 
sonably be said that the Deputy Commissioner should have 
found the existence of timely knowledge on the part of the 
employer that claimant had suffered a work-related injury 
and that, in view of such knowledge, the employer or its 
carrier had not been prejudiced by reason of the employee’s 


failure to give timely written notice. As stated in Bethle- 
hem Steel Co. v. Parker, 163 F. 2d 334, 335-336 (C.A. 4, 
1947): 


Section 12(a) of the Act requires notice to be given 
‘within thirty days after the date of such injury.” 
We think the word ‘‘injury’’ here means ‘‘accident”’, 
so that the thirty-day period began to run in the instant 
case on May 4, 1945, the date of the accident on the 
ladder, quite apart from the time when the claimant 
realized the seriousness of the injury, and equally apart 
from the time he realized that this injury was due to 
the accident on the ladder... 


The result of the employer’s failure to receive notice, or 
to acquire knowledge that the employee had allegedly sus- 
tained an injury which was attributable to the employment, 
has the effect of barring a claim from being filed. 


12 


CONCLUSION 


For the foregoing reasons it is respectfully submitted 
that the compensation order complained of is in accordance 
with law and that the judgment of the District Court should 


be affirmed. 


Respectfully submitted, 


M. 8S. Mazzucut 
405 Investment Building 
Washington, D. C. 20005 
Attorney for 

Intervening Defendants, 
Standard Fire Insurance 
Company and Railway 
Express Agency, Inc. 


